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UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 19-2712

STANELY J. CATERBONE,
Appellant

V.

LANCASTER COUNTY PRISON;

CHERYL STEEBERGER, WARDEN;
ALEXANDRIA MILLER, Counselor (Official Capacity);
JAMES JOLLRATH, Block Sergeant (Official Capacity);

PRIME CARE, INC

On Appeal from the United States District Court
for the Eastern District of Pennsylvania
(D.C. Civ. Action No. 5-19-cv-02052)

District Judge: Honorable Jeffrey L. Schmehl

SUR PETITION FOR REHEARING

Present: SMITH, Chief Judge, McKEE, AMBRO, CHAGARES, JORDAN,
HARDIMAN, GREENAWAY, JR., SHWARTZ, KRAUSE, RESTREPO, BIBAS,
PORTER, MATEY, and PHIPPS, Circuit Judges.

The petition for rehearing filed by Appellant in the above-entitled case having
been submitted to the judges who participated in the decision of this Court and to all the

other available circuit judges of the circuit in regular active service, and no judge who

concurred in the decision having asked for rehearing, and a majority of the judges of the
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circuit in regular service not having voted for rehearing, the petition for rehearing by the

panel and the Court en banc is denied.

BY THE COURT,

s/Joseph A. Greenaway, Jr.
Circuit Judge

Dated: July 27, 2020
Lmyr/cc: Stanley J. Caterbone
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UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

No. 19-2712

Stanley Caterbone v. Lancaster County Prison, et al
(District Court/Agency No. 5-19-cv-02052)

ORDER

The Court has received petition for rehearing by Stanley J. Caterbone.

The petition for rehearing requirements are set forth in Fed. R. App. P. 32(g), 35(b), 40(b) and
Third Circuit LAR 35.1 and 35.2. Your document does not comply with the following
requirement(s):

- Any additional documents attached to the petition must be accompanied by a motion to file
the exhibits attached to the petition for rehearing. See Third Circuit L.A.R. 35.2(a).

Pursuant to 3rd Cir. LAR Misc. 107.3 and 3rd Cir. LAR Misc. 113, if the Court finds that a party
continues not to be in compliance with the rules despite notice by the Clerk, the Court may, in its
discretion, impose sanctions as it may deem appropriate, including but not limited to the
dismissal of the appeal, imposition of costs or disciplinary sanctions upon a party or counsel.
The above deficiencies must be corrected by 05/28/2020.

No action will be taken on the document until these deficiencies are corrected.

For the Court,

s/ Patricia S. Dodszuweit,
Clerk

Dated: May 14, 2020

CC.
Mr.Stanley J. Caterbone
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Case: 12-2712  Document 25-2  Pages 1 Date Fited: 04/30/2020

. CIFECE OF THE CLERK
PATRICIA §. DODSZUWENF

Unrrio Staves Covir oF APPEaLs TELSHIONE
CLERK Tidim UMITED STATES COURTHOUSE 215-557-200%

nil| $ARKLET STREET
PHHLAZELPHIA, Pro i9105-4350

Wehsite: wwnv.ca¥ ascourts gov

April 30, 2020
Mr. Siankey [, Caterbone
FZE0 Fromont Strect
Lancaster, PA 17605
RE: Stanley Catcerbone v. Luncaster Emmry Prison, 2i al

Case Number; 19-27132
‘Ulsmci Coart Cazse Number: 5-19-cw-02052

ENTRY OF JUDGMENT

Taday, April 30, 2020 the Coort enlered 113 ;udg,mcns in the above-c: aptionied matier pursuand (o
Fed. R, App. P36,

If vou wuh 0 seek review of the Counl's decision, yiu ay ftie a petition for rehesring, The
procedures Tor filing a petition for rehsaring are set forthiin Fed. R, App. P. 35 and 40, 3rd Cir,
LAR 15 and 40, and summirized helow. :

Time Tor Filing: _
b davs after entry of judgment, _
35 days afier cotrv of judgment in a civil case WM the United States 15 a peely.

Form.Limitg: | _

300 wards if preduced by a computer, with & certilicate of complianoe pursuant 10 Fed. R, App.
P 32(g). '

15 pages i€ hand or &ype writken.

Altachiments:

A copy of the pancl's opinion and Judgment only.

Certificaie »f service, '

Cenificate of comphiance if petition is produced by a computer.
“NO olber mmchﬂwma arg permitiad withaw first obtaining leave lrons the Cand.

W)

£
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Cage: 189-2712  Document; 252 Page: 2 Date Filed: 043002020

Lintess the petition specifies that the petition secks only panel refearing, the peiition will be
cansirued #s requesting bosh panel and on bane schearing, Pursuint to Fed R App. B 356K,
iU separate putitions for panel rehearing and rehenving en bang are submited, they will be treated
as o single document and will be sulject tothe farm Himies as et fosth in Fed. R, App. .
F3(b)(2). I only panel reheariag is sought. the Court's rules do not provide for the subsequent
Rling ol a pegition for p‘hcqrmg en hang fm the ovent thet the peeition seeking only ponet
rehearing is denied,

A party who is entitfed 10 costs pursuant o Fed R.App.P. 39 must file an ifomized and verificd
bilt of costs within 14 davs from the entry of judgment. The bill of costs must be subniitied on
the proper form which is available on the ceurt's website,

A mandale will be issued ar the appropriste Ume in aceordance with the Fed. R, App. P91,

Pleasc consult the Rules of the Supreme Court of the Unived Sudes regarding the timing and
requirceasits for Giling a petition for wris of cortforari.

Far the Court.

sd Patricia 8, Dodszuweit,
Clerk

sf pdby Case Manager
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BLD-165 NOT PRECEDENTIAL

UINTTED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No, 192712

STANLEY J. CATERBONE,
Appcliant

W,

LANCASTER COUNTY PRISON:

CHERYL STEEBERGER, WARIDEN;
ALEXANDRIA MILLER, Counsclor (Official Capaciiy):
JAMES JOLLRATH, Block Seegeant (Offictal Capacin):

FRIME CARE, INC

On Appeal from ihe Uniled States District Coun
for the Eastemn District of Pennsvlvania
{D.C. Civil Action Ne. 5-19-cv-02052

Dastrict Judge: Honorable Jeflrey L. Schmehld

Submitted for Possible Dizmissal Pursoant to 28 5. C. 8 19 He)}ZHB) or
Summary Actics Pursuant 1o Third Crreait LA 27,4 and LOLP. 106
April 16, 2020
Before: AMBRO, GREENAWAY, Jr., snd BIBAS, Circuit tudoes

{Opinion filed: April 30, 2021
OPINION®

PER CURIAM

* This disposition 15 pot an opinion of the full Court and pursuant to 1.OLP. 5.7 does not
constitnie binding precedent. -
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Stanley Caterbone appeals the District Court’s order dismissing his amended
complaint for faidiee to siste o claim. For the reagors belows, we will surmmaniy alfim
ihe District Coun’s order,

In May 2019, Caterbone filed 2 motion for o preliminary injunction against
Lancaster Couty Prison ﬁsmﬁ itz warden, He comnplained that while incamcerated oy the
prison he was not given writing sopplics and copy services for his legal work, He
dem;mdcd immediﬁf‘te eopy service, medica) treasment, and a criminal :imfastig‘utioﬁ.j The
’Dimriﬁ Coun dismissed the _r.ail.eading Tt gmc Caterbone time to file an amended
complaint. In its detailed order. the District Court gave Caterbone explicit instructions on
how o provide suificient information far his claims, o

Caterbone filed an amended complaint, naming the warden, a counsclor, a block
sergeant, and the medical provider as defendanés. The District Court dismissed the
amended complaint before service pursusnt to 28 US.C. § 1915(e} 2} B} for faiiure

siale & claim, Caterbone filed a timely natice of appeal, and we have jurisdiction under

[

§LLS.C. 8 1201,

- Deliberate indifference to serious medical needs

In his amended complaint, Caterbone alleged that while invarceraied be needed
medival treatment {oc chronic poin. He assertéd Owil e wins Jenied 2 cane and anti-
inflammatary medication previously prescribed by his doctor and was instead given small
descs of naproxen twice a day. 1o onder o stake a claim under the Righth Amendment for

denial of medical care, Coterbone needed 1o sllege that 1he defendants were delibersicly

~

A
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indifferent 1o his serions medical needs. Estelle v. Gamble, 42% U8, 97, 104-05 (19763,

A medics] need is serions i it is “one that has been diagnosed by a phvsician as requiring
treatment or one that is 30 obvious that & lay person would easily recognize the necessity

for a doctor’s atlention.” Monmouth Civ Corr. Inst, Elmmégs . Lonzwrn, 834 1.2d 326,

347 (3d Cir. 1987), We will assume arguendo thal Caterbene’™s chrente pain is a serious
medical need. Thus, we address whether Caterbone has alleged facts that could cstablish
that the defendants :m:rc dcﬁlibcm‘lcly indifferent to that serions medical meed,

Caterbone asserted in his simended complaint that Warden Stecherger was
responsihle for providing medical treatment at the prison. However, prison officials

caanol be held w be deliberately indifferent merely because they did not respond o the

medical complaints of a prisoner who was afreidy bring treated by the prison medical

sigft, Durmer v O Carroll. 991 F.24d 64, 6% (34 Cir. 1993, “JAbsent a reason to believe
{or actual knowledge) that prison doctors or their assistants are mistreating (or not
treating) & prisoner, a non-medical prison oflicial [} will not be chargeable with the

€

Eighth Amcmdnient scierder reguirement of deliberate indifforonce.” Spruill v, Gillis,

372 F.3d 208, 236 (3d Cir. 2004). Caterbone had not alleged any focts suggesting that
Warden Stechurger or the other prisen official defendants had any reason to believe 1hal
Caterbone was not being apprapristely cared for by ile medical seaff. Thus, we will
exannie (he allagations of deliberale indifTerence with respect 10 the remaining
defendant, Primecare. she prison medical provider, ‘[‘ritmf:caz;c: cannot be held rosponsible
318 F3d 575,

Camden Courty Corr

3

{or the acts of its cmployess, See Nolgde s Fazility
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583 (3d Cir, 2003}, Racher, Caterbone must show thai Primecare had a policy or custom
{hat caused the alleged deliberate mdifference. ki al 383-84,

As noted above, Caterhone alleges that he wnis given naproxen instend ol more
powetful anti-inflammnatories, While he alleged that Primecure’s medical stafT took him
on and off bis pain medication, he has slleged no fagts 16 support his conclusion that he
was taken off the medication to cause pain and suflering and not as an exercise of
medical judgment. Nor has he allcged any policy or custom by Primecare (hat fed to his
being taken ofi of lux mcﬁixsaliun. Moreover, mere disagreement a8 io the proper medical

treatment will not suppor a elaim under the Eighth Amendment. Sproill, 372 F.3d at

235. Courts will “disavow any attempt 4o second-guess the prapricty or adeguacy of a
particular course of frentment |, - . (which) rening @ question of sound professional

fuggment.” Inmates of Allesheny Joil ¥ Pierce. 612 F. 2d 734, 7R2 (3d Cir. 1979)

{citations omitled}), We agree with the Distriet Court that Caterbone has not stated a
claimn for deliberale indifference W uiy sérious medical need.

Depial of aceess to the courls

Caterhone alleged that he was provided the materials and ssvvices needed for his
pending legal cases only sporadically. In order 1o state 2 claim of the denial of aceess to
the courts, o prisoner such as Caterbone must allege that his effonls W pursue a legal

claim were hindered and he suffered an actual injury, Lewis v, Casey. 518 U.S. 343, 351

{1996). In dismissing his original complaing for {ailure 10 stie a claim, the District Cout

advised Caterbone of ihis requirement,
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In his amcnded complaimt, Caterbone appeared to allege that, in May 2019, he
twice appealed a siate court’s order deferring his sentencing ona probation violation umii
after his pending criminal charges were resolved, Caterbone alleged that the appeats
were purposelully mishandled by prison officials o kecp him falscly impriconed and, as'a
result, the state couri denied his request for reliel on June 13, 2019, He claimed that
prizon cmployees could not conficm thai 1he appeals were mailed and that the docket
shows that the ‘:1}313&:3[5 wete noi reenrded. However, the clectronic state court docket
indicdtes thul several filings were received from Caterbone in May 2019, including a
petition for transceipis, # petition for house amest. a motion for reconsideration, and three
ftlings labeled “case cormespondence.” Even if his filings were not reccived and docketed

as he believed they should be, Calerboiie hias not alieged any facts supporting & claim ihat

0

any mishandling of the mail by prison ofTicials caused the Tack of receipt as apposed to
mistakes by the pastal service or the state cowrt’s clerk’s oflice. Morzover, even if he had
allesed facts showing fault by prison ofii¢ials, e dil not plausibly allcge an.actual injury
as discussed below,

Caterbone needed o allege an actual injury, i.c., that he was hindered in his cfforts

to litigate a nonfrivolous or arguable claim. Monroe v, erd 536 F.3d 198, 205 (34 Cir,
2008). Prisoners may proceed on access-ta-courl ¢laims only for challenges i¢ ficir
senicnces or condilions of confinement, gee id. at 205, and Caterbione has failed to-allege
an actual injury with respect 10 any such legal challenge. Caterbone asscricd that the

mishandling of his appeals of the order deferring sentence on his probation vialation
5
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BLD-165 UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

Neo, 19-2712

STANLEY ). CATERBONE,

Appellani
L%
. LANCASTER COUNTY PRISON:

CHERYL STEEBRERGER, WARDEN;
ALEXANDIUA MILLER, Counsclor {Oifwial Capacity),
JAMES JOLLRATH, Block Sergeant {Olticial Capacity); -

: PRIMIE CARE, INC

O Agpeal from the Urired States District Conrt
for the Eastern District of Pennsylvania
(DL, Civil Action Mo, 3- 1 ®uev-02052)

District Judpe: Honerable Jetfrey L. Schmeh!

Subnitied for Pessible 1ismissal Pursuant o 28 ULS.CL § 19152 (B) o
Summary Action Pursaant 10 Third Circoit LAR 27.4 and LOP, 10,6
| April 16, 2020
Belore; AMBRO, GREENAWAY, Jt., and BIBAS, Circuit Jud

W23

JUHMGENENT - - - -

e et

%

‘Ihis cause came to be considered on the record from the United States Districy
Court for the Easters Districs of Pennsybvania and was submiited for possible dismissal

pursuant to 28 U.S.C. § 1915(e)(2)1(B) and for possible summary action pursuant 1o Third
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: {;?ifcuit’i’,.e‘%@l{ 274 and LOP. 1006 on April 16, 2020, On s:rim‘sidc:raii(m‘Wﬁﬁ%ﬂ it is now
hereby |

ORDERED zad ADTUDGED by this Court that the judgment of the District Court

entered July 2, 2019, be and the same hereby is wifirmed. é’k[’:l‘_ﬂf the above in accordance

with fhe opinion of this Cour

ATTEST:
f Parricia 8. Dodssuweil
Clerk .
DATED: April 30, 2020
i
2
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